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Court of Appeals of the District of Columbia 

I 

No. 5766. 

Compania Mixer a de Jutixicum, a Corporation, Appellant, 

vs. 

Ray Lymax Wilbur, Secretary, &cL 
a Supreme Court of the District of Columbia. 

i 

In Equity. 

No. 50982. 

Com pax i a Mixera de Jutixicum, a Corporation, Petitioner, 

vs. 

Ray Lymax Wilbur, Secretary of the Interior, Respondent. 

Exited States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cpurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tlje following 
papers were tiled and proceedings had in the above-entitled 
cause, to wit: 

1 Petition for Review under the Act of F 

1929. 

(Public, No. 728, 70th Congress.) 

Filed February 11, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 50982. 

Compaxia Mixera de Jutixicum, a Corporation, 

v. 

Ray Lymax Wilbur, Secretary of the Interior, R 

i 

To the Honorable the Supreme Court of the district of 
Columbia: j 

The petitioner respectfully represents: 

1. That it, Compania Minera de Jutinicum, a corpora¬ 
tion, organized and existing under the laws of th^ Republic 


Petitioner, 

^spondent. 
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of Cuba, and having its office in Havana, in said Republic, 
files this petition as the corporate person heretofore and 
now recognized bv the Secretarv of the Interior of the 
United States of America as entitled to make and prosecute 
under the fifth section of the act of Congress of March 2, 
1919 (40 Stat., 1274), and the acts amendatory thereof, a 
certain claim known and designated on the records of the 
Department of the Interior as War Minerals Relief Act 
Claim Xo. 930. 

2. That he, Ray Lyman Wilbur, the respondent, is a 
citizen of the United States and of the State of California, 


temporarily residing in the District of Columbia, and is 
Secretarv of the Interior of the United States of America, 
and is sued in his official capacity as such Secretary of the 
Interior. 


3. That on the 17th dav of Januarv, 1921, the Cominis- 
sioners appointed under the aforesaid fifth section recom¬ 
mended to the then incumbent of the office of Sec¬ 


retary of the Interior that an award be made to peti¬ 
tioner under its said War Minerals Relief Claim in 


the sum of $38,836.02, but that on February 14, 1921, the 
then Secretary of the Interior rejected said claim in toto, 
upon the ground and for the reason that the said Act of 
March 2, 1919, did not authorize compensation to a foreign 
corporation composed of alien stockholders operating a 
property outside of the limits of the United States of 
America. That on November 19, 1922, the then Acting 


Secretary of the Interior again rejected said claim in toto 
for the reason above stated and for the following additional 
reasons, namely: that the petitioner had not established 
that it had been stimulated by the proper agencies of the 
United States of America to produce the manganese in 
connection with i the production of which the losses for 
which relief was asked by petitioner were incurred, and that 
petitioner's losses for which reimbursement w ere sought 
were due to a breach of contract, or to petitioner's failure 
to avail itself of the remedy against loss which it had under 
said contract. That copies of the documents that are pro¬ 
bative of the three actions in this paragraph referred to, 
are annexed hereto, marked Petitioner’s Exhibits “A”, 
“B”, and “C”, and petitioner prays that they may be read 
and considered as a constituent part of its petition. 
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I 

i 

4. That your petitioner says that it was errc^r of law for 

the said Secretary of the Interior to hold thgt a foreign 
corporation composed of alien stockholders operating a 
property outside of the United States was not entitled to 
compensation for its losses under the provisions of said 
Act of March 2, 1919. I 

5. And your petitioner further says that it \| r as error of 
law for the said Secretary of the Interior to hojd that peti¬ 
tioner had not established that it had been stimulated to 
produce manganese by the proper agencies of the Govern¬ 
ment of the United States of America, for the reason 

3 that the record in said claim shows that iji the month 
of February, 1918, and on March 2, 1918, certain 
employees of the United States Geological Survey and of 
the Bureau of Mines of the United States urge(jl your peti¬ 
tioner to increase its production of manganes^, and that 
there was no substantial evidence to the contrary before 
the said Secretary. I 

w 

6. And your petitioner further says that it wbs error of 
law for the said Secretary of the Interior to hold that peti¬ 
tioner’s losses for which reimbursement was sought was 
due to a breach of contract or to petitioner’s failure to 
avail itself of the remedv against loss which it had under 
3aid contract, for the reason that there was no substantial 
evidence before the Secretary to show that the lbss of peti¬ 
tioner for which it sought reimbursement as aforesaid was 
incurred other than through the production of ^nanganese 
at the request or demand of duly authorized ^g enc i e s of 
the Government of the United States. 

Wherefore, the premises considered, your petitioner 
prays for a decree of the Honorable Court, declaring the 
action, conclusion and decision of the Secretajrv of the 
Interior erroneous in matters of law, and affirming that the 
War Minerals Relief Legislation was and is intended bv 
Congress to reimburse and indemnify these petitioners for 
such sums of money as may be determined by th<|? respond¬ 
ent to be properly chargeable to the manganese mining 
operations of your petitioner, without reference to the 
questions of whether petitioner is excluded from partici¬ 
pation in the benefits of such legislation becausi it was a 
foreign corporation composed of alien stockholders oper¬ 
ating in a foreign country, or whether petitioner was 
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stimulated to produce manganese by a proper agency of 
the government of the United States of America, or 
whether petitioner's loss was incurred through the breach 
of a contract or its failure to avail itself of the 
4 remedy provided by law for such breach. 

‘ COMPANIA MIXER A DE JUTIXICUM, 
a Corporation, 

By FRANCO. ARECHAVALETA, 

President, Appearing in Proper Person. 


Republic of Cuba, 

I Francisco Arechavaleta, being first duly sworn, depose 
and say: That l am the President of the petitioner, party 
to the foregoing petition; that I have read the foregoing- 
petition and know the contents thereof; that the facts stated 
therein I believe to be true. 

FRAXCO. A RECU AVA LETA. 


Subscribed and sworn to before me this — day of Feb¬ 
ruary, A. D. 1930. 

D-. GUSTAVO FERNANDEZ ALBOXIGA, 

[seal.] Notary Public. 

Dr. Gustavo Fernandez v Alboniga, abogado v notario 
publico de los Colegios de la Audiencia de la Habana y de 
este partido judicial, con tija residencia en esta ciudad. 
Doy fe: que las tirmas que preceden y que dicen Franco. 
Arechavaleta, hail sido puestas a mi presencia por el Sr. 
Francisco Arechavaleta y Art eta, a quien conozco, y por 
ello autenticas, ratificandose del acta o instancia que pre¬ 
cede diclio senor. Habana a siete de Febrero de mil nove- 
cientos treinta. 

D-. GUSTAVO FERNANDEZ ALBONIGA, 

[seal.] Notario Publico. 

District of Columbia, s-s*: 

I, Clifford W. Raw, being first duly sworn, upon oath 
depose and say that I am the agent of the Compania Minera 
de Jutinicum, party to the foregoing petition; that I have 
read the foregoing petition and know the contents thereof; 
that the facts stated therein I believe to be true. 

CLIFFORD W. RAW. 
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5 Subscribed and sworn to before me this 10th day 

of February, A. D. 1930. 

[seal.] ADELAIDE SPRECKEL^IYER, 

Notary Public. 

Exhibit “A”. 

Department of the Interior, War Minerals Relief 
Commission, Washington. 

Commissioners: John F. Shafroth, Philip X. M 

0. Pomerov. 

•/ 

January 17, 1921. 
Claim Xo. 930. j 

In the Matter of the Claim of Compania ^jinera de 

Jutinieum, S. A., Habana, Cuba. Manganese. 

The Honorable Secretary of the Interior. 

Dear Sir : 

This is a claim for alleged losses sustained in the pro¬ 
duction of manganese from the property located in the 
Oriente Province of Cuba. 

Section 5 of the Act under which this claim is filed pro- 
yides as follows: 

That the Secretary of the Interior be, and lie hereby is, 
authorized to adjust, liquidate and pay such net losses as 
haye been suffered by any person, firm or corporation, by 
reason of producing or preparing to produce either manga¬ 
nese, chrome, pyrites, or tungsten in compliance with the 
request or demand of the Department of the Interior, the 
War Industries Board, the War Trade Board, the Shipping 
Board, or the Emergency Fleet Corporation. 

i 

Claimant was visited in Cuba February 18^ 1918, by 
Messrs. Albert Burch of the Bureau of Mines jand PI. F. 
Burehard of the Geological Survey, and this dat|? has been 
taken as the date on which claimant was requested to pro¬ 
duce manganese. Between the dates of January 1, 1918, 
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and February 28, 1919, there was produced from the 
6 properties 3,975 tons of manganese ore averaging 
between 35% and 43% manganese. This by no 
means exhausted the supply of ore in the properties, and 
the Field Engineer, who examined the mines estimated that 


at least 24,000 tons of 36% concentrate is 


still available in 


the property. 

The log-washing plant capable of treating 150 tons of 
crude ore in 10 hours, which would yield about 70 tons of 


concentrate, was installed and operating at the time of the 
signing of the Armistice. 

The property is considered as having contained sufficient 
manganese to have been of commercial importance during 
the war period. 

The following statement of losses, shown from the 
Auditor's report, is offered. 


Summary of Expenditures. 


February 18, 1918, to November 11, 1918. 


Operating: 

Tools and Equipment. $2,367.98 

Machinery and Apparatus. 39,673.96 

Buildings (Materials) . 4,828.18 

Laboratory Equipment . 437.50 

Live Stock. 205.50 

Harness. 1 . 73.70 

Office Furniture. 4,356.68 

Railroad (Materials) . 5,674.34 

Labor undistributed . 52,720.53 

Rents and Right of Wav. 3,135.08 

General Expense: 

Telephone and Telegraph 484.37 

Office Supplies . 575.06 

Traveling Expense. 3,060.06 

Miscellaneous . 3.108.1S 

Consulting Engineer . 357.89 

Exchange . 208.40 

Postage and Revenue. 327.83 

Salaries Mgr., Supt., etc.. 5,449.83 

Analvses .. 477.00 


- 126 , 552.16 
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Less: 

Ore Sales . $32,852.45 

Ore on hand, Nov. 11, 1918. 6,350.(jo 

Salvage Value of Machinery, Allow¬ 
ing 25% for Depreciation. 45,136.30 

Salvage on Laboratory. 200.00 

“ on Furniture. 4,000.00 

“ on Tools. l,250.0p 

“ on Livestock. 200.00 

“ on Harness. 50.00 


Deduction on Rights of War 50% of 
Cash. 1,567.54 


Total Deduction .| 91,606.29 

i 

Balance . $34,915.77 

Allowance for Royalty to cover Depletion of 

Property .i 3,920.25 


38,836.52 

In the above statement the following items aye not taken 
into account, for the reason that they do not <^ome within 
the purview of the Act: 

Property purchase . j $34,000.00 

“ 4 4 expense. 2,387.85 

Incorporation Expense . 1,994.25 

Interest on Loans. 10,943.31 

Legal Expense . 1,055.15 

Subscriptions Magazines . 41.00 

Lottery Tickets . 124.00 

Silk Hose to Property Owner. 33.00 


$50,578.56 

The items of $34,000 and $2,387.85 were for the purchase 
of property and expense in connection therewith. In the 
opinion of the Commission such items do not come within 
the purview of the Act. The War Minerals Relief Act did 
not contemplate payments for property or leasehold rights. 
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In the Senate on January 28, 1919, a distinguished Sen¬ 
ator objected to the provision which was then carried in 
the bill, and said: 

“I want to call the attention of the Senator from Nevada 
to the words ‘or acquiring property for producing'. It 
seems to me that is going too far. I think that where a man 
has purchased a piece of property for producing these 
metals, we should not go into the question as to what he 
paid and whether he lost upon the purchase price of that 
property because of the fact that the war closed sooner 
than he expected. I believe that is going altogether too far. 
I will ask the Senator if it would not be much better to 
strike out the words ‘or acquiring property for pro¬ 
ducing’?” 

The Chairman of the Senate Committee on Mines and 
Mining, in charge of the measure, answered: “I will con¬ 
sent to that, Mr. Prescient”. The measure as it eventually 
passed did not contain the words “or acquiring property 
for producing'’. 

The Commission regards the purchase of mining rights 
or title as a permanent investment and not for a 
8 temporary purpose of supplying ores for the needs 
of the market during the war, and that it would be 
inequitable to hold the Government liable for the same. 

An allowance of royalty to cover depletion of property 
has been made, amounting to $3,920.25. 

The salvage value of machinerv was arrived at bv taking 
the items of machinery, building material-, tools, amount¬ 
ing to $50,176.40. The accounts were not segregated, so 
that the actual cost of freight, installation, labor, etc., is 
now; shown, but in a conference with the Field Engineer 
who examined the property the Commission placed this 
amount at $10,000; which brings the total cost of the plant 
installed to $60,176.40. 

The property on November 11, 1918, was a going concern 
and was operated by the claimant for seven months there¬ 
after. Additional machinerv was also added to the wash- 
ing plant. The Commission feels that the claimant is 
entitled to a depreciation allowance on the machinery of 
25^ of its cost, for the nine months use, as constructed. 
Deducting this from the cost of the plant leaves its salvage 
value at $45,136.30, the amount shown. 
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The claimant has charged office furniture amounting to 
$4,356.68. A salvage value on this amounting to $4,000.00 
has been taken for the reason that the charge for office fur¬ 
niture seems wholly out of proportion to an pperation of 
this kind. Moreover, the Field Engineer who cjxamined the 
property states that little, if any, furniture was used at the 
mine property. The large expense for furniture in the 
Havana office was unnecessarv, and the fi 
doubtedlv can be used in other lines of business 
mission has therefore taken a salvage value of 


nuture un- 
. The Com- 
$4,000.00. 

The claimant has charged $3,135.08 for rijglit of way 
expense. The Commission feels that one half of this 
9 expense should be charged to future operations, and, 


$1,567.54. 
expense in 


disallowed, 
manner in 


therefore, a deduction has been made of 
The items of incorporation expense and lega 
connection with incorporation have uniformly been dis¬ 
allowed by the Commission as not allowable under the Act. 

The item of $10,943.31 interest has also been 
The Commission has uniformlv held that the 
which a claimant raises his capital is an individual affair 
of his own and therefore no items of expense either in the 
sale of stock, the discounting of paper or the payment of 
interest are such losses as are contemplated by the statute. 
The man who furnishes his own capital for the production 
of ore is as much entitled to claim as a loss a reasonable 
amount for the use of his capital as is the mail who bor¬ 
rowed and paid interest. In fact, when he pays his own, 
money for producing ore, he takes more of a risk than the 
man who raises money from somebody else with which to 
do it, and therefore all payments of interest of for stodk 
and all sums borrowed have been disregarded by the Com¬ 
mission as not proper charges under the act under which 
this claim is tiled. The Act contemplates losses pi the pro¬ 
ducing of ores and not in the supplying of claimant’s 
capital. 

The other items deducted are self-explanatory \ 

It is accordingly recommended that an award of $38,- 
836.02 be made. 

JOHN F. SHAFROTII, 

PHILIP N. MOORE, 

HORACE G. POMEROY, 


Comynis\ 


is toners. 
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Exhibit “B”. 


Department of the Interior, Washington. 


February 14, 1921. 

Gentlemen : 

I have considered vour claim No. 930, in which the War 
Minerals Relief Commission has recommended an award of 
$38,836.02. 

The record discloses that you are a corporation organized 
under the laws of Cuba, and that all of the stockholders are 
Cuban citizens. The properties operated are situated in 
Cuba, the ore produced having been shipped to Philadel¬ 
phia, Pennsylvania. 

In his opinion of August 21, 1919, the Attorney-General 
of the United States held that the losses of citizens of tlie 
United States operating in foreign countries can be com¬ 
pensated. Your claim, however, presents the question 
whether a foreign corporation whose stockholders are not 
citizens of the United States can be compensated for losses 
in producing manganese from properties situated in a 
foreign country. For reasons below I am of the opinion 
that the law does not authorize compensation under the 
above circumstances. 

The War Minerals Relief Act, Section 5, Act of March 2, 
1919 (40 Stat., 1274), provides in part: 

That the Secretarv of the Interior be, and he herebv is 

• ' » 

authorized to adjust, liquidate, and pay such net losses as 
have been suffered by any person, firm, or corporation, by 
reason of producing or preparing to produce ~ * 

manganese * ! * * in compliance with the request or 

demand of the Department of the Interior, the War Indus¬ 
tries Board, the Shipping Board, or the Emergency Fleet 
Corporation, to supply the urgent needs of the Nation in 
the prosecution of the War; And Provided Further , That 
no claim shall be paid unless it shall appear * ' * that 

monevs were invested or obligations incurred * 4 * in 

a legitimate attempt to produce * * manganese * * * 
for the needs of the Nation for the prosecution of the 
war; * ! * 4 And Provided Further , That the 

settlement of any claim arising under the provisions 
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of this section shall not bar the United States Government 
through any of its duly authorized agencies, pr any com¬ 
mittee of Congress hereafter duly appointed, frpm the right 
of review of such settlement, nor the right to recover any 
money paid by the Government to any party ujider and by 
virtue of the provisions of this section, if the ^Government 
has been defrauded, and the right of recovery in all such 
cases shall extend to the executors, administrators, heirs 
and assigns of any party. 

The phrase “To supply the urgent needs of the Nation 
in tlie prosecution of the war” contemplates that the 
“person, firm, or corporation” is either a citizen or a res¬ 
ident of the United States. The provision that the settle¬ 
ment of any claim shall be subject to review by any com¬ 
mittee of Congress or anv dulv authorized agencv of the 
United States, and that giving the United States the right, 
when it has been defrauded, to sue the claimant, his ex¬ 
ecutors, administrators, heirs or assigns, connotes that the 
subject matter is one in which the person prosecuting the 
claim is subject to the jurisdiction of the United States. 
The law therefore does not authorize compensation to a 
foreign corporation composed of alien stockholders oper¬ 
ating a property outside the limits of the United States. 

As at present advised your claim must be rejected. I 
shall defer final action for a period of twenty days after 
your receipt hereof. 

Cordiallv vours, 

(Signed) ‘ ‘ JOHN BARTON PAYNE. 


Compania Minera de Jutinicum, S. A., 98 A 
Italy, Havana, Cuba. 


rrondo de 
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Exhibit “C” 


Department of the Interior, Washington) 

Claim No. 930. 

November ijO, 1922. 

In re Compania Minera de Jutinicum, S. A. 

Manganese. 

The above is a claim under the War Minerals Relief Act, 
Section five, Act of March 2, 1919 (40 Stat., 51274), as 
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amended. The law authorizes compensation for losses in¬ 
curred by reason of producing or preparing to produce 
manganese during the war due to a request or demand by 
the Government. 

The history, purpose, and spirit of the War Minerals 
Relief Act do not warrant interpretation that a foreign cor¬ 
poration whose stockholders are not citizens of the United 
States and which produced manganese from a property 
situated in a foreign country may be compensated under 
thc^Act. 

Stimulation as required by the Act has not been estab¬ 
lished in this case. 

The record shows that claimant's losses were due to a 
breach of contract, or the claimant's failure to avail them¬ 
selves of the remedv against loss which thev had under the 
contract. 

Therefore the claim is rejected and no award is made. 
(Signed) E. C. FIXXEY. 

Acting Secret a r/f. 

13 Respondent's Motion to Dismiss the Petition. 

Filed April 10, 1930. 


Comes now Ray Lyman Wilbur, the respondent in the 
above entitled cause, and moves the court to dismiss the 
petition of the Compania Minera De Jutinicuni filed therein, 
because it appears upon the face of the said petition that 
the petitioner is a corporation organized and existing under 
the laws of the Republic of Cuba, and that its stockholders 
were and are citizens of the Republic of Cuba, and that its 
properties are located in that country, and that, because of 
the facts stated, the petitioner did not come within the 
purview of the War Minerals Act of March 2, 1919, and was 
not entitled to file and is not entitled to maintain a suit 
under the provisions of the act of February 13, 1929, pur¬ 
suant to which this suit was brought. 

RAY LYMAX WILBUR. 

E. C. FIXXEY, 

Solicitor , Department of the Interior; 

0. H. GRAVES, 

Assistant to the Solicitor , 

Attorneys for the Despondent. 


RAY LYMAN WILBUR, SECRETARY”, ETC. 
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Memorandum of Court. 

Filed June 3, 1932. 

I agree with the Secretary of the Interior’s interpre¬ 
tation of Section 5 of the War Minerals Relief Act of 
March 2, 1919, that the law does not contemplate (the adjust¬ 
ment and liquidation of claims of foreign corporations 
whose stockholders are not citizens of the Unixed States. 
The Secretary also decided that stimulation as required by 
the Act had not been established by the| claimant, 
14 and further that the losses for which the petitioner 
sought reimbursement were due to breach of con¬ 
tract or the claimant’s failure to avail itself of tne remedy 
against loss under the contract. 

Moreover, there are not sufficient allegations of fact in 
the bill to bring the claim within the provisions of the Act 
under anv circumstances. 

The motion to dismiss petition will be granted. 

PEYTON GORDON, 

Justice. 

June 3, 1932. j 

Decree. 

Filed June 7, 1932. i 


This cause having been heard by the court upon the 
respondent’s motion to dismiss the petition herein, and 
having been argued by the attorneys for the petitioner and 
the respondent, it is this 7th day of June, 1932, adjudged, 
ordered and decreed that the respondent’s said motion to 
dismiss be and the same hereby is sustained, and that the 
petition in this cause of the Compania Minera Jutini- 
cum be and the same hereby is dismissed. 

PEYTON GORDOk, 

Justice. 


\ 

From the foregoing decree the petitioner notes a^i appeal 
in open Court to the Court of Appeals. Cost bond is hereby 
fixed at Fifty ($50.00) Dollars. 

PEYTON GORDOk, 

Justice . 
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15 Memorandum. 

June 15, 1932.—Bond ($50.00) on appeal approved and 
filed. 


Assignment of Errors. 

Filed June 18, 1932. 

**##**• 

Conies now the petitioner herein and for assignments 
of error states that the Court below erred as follows: 

1. In sustaining respondent’s motion to dismiss the peti¬ 
tioner’s petition. 

2. In dismissing the petitioner’s bill of complaint. 

3. In considering matters and points not raised by or 
contained within the record. 

4. In holding that the plaintiff is not entitled to the 
benefits of Section 5 of the War Mineral- Relief Act of 
March 2, 1919. 

GODFREY L. MUXTER, 
Attorney for Compania Minera de .Jutinicum. 

Service of copv acknowledged this 17 dav of June, 1932. 

VICTOR H. WALLACE, 
Attorney for Respondent. 

Designation of Record. 

Filed June 18, 1932. 


The Clerk will please prepare a transcript of record on 
appeal, and will include therein the following: 

1. The bill of complaint. 

2. Respondent’s motion to dismiss the petition. 

3. Memorandum of Justice Pevton Gordon grant- 
16 ing motion to dismiss petition. 

4. Decree sustaining the respondent’s motion to 
dismiss, and dismissing bill of complaint. 

5. Memorandum of appeal noted and bond fixed. 

6. The Assignment of Errors. 
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7. This Designation of Record. | 

GODFREY L. HUNTER, 
Attorney for Compania Minera de Jiltinicum. 

Service of copy acknowledged this 17 dav of June, 1932. 

VICTOR H. WALLACE, 

Attorney for Respondent. 

17 Supreme Court of the District of Columbia. 

i 

United States of America, 1 

District of Columbia , ss: 

I 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 16, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 50982 in Equity, wherein Compania 
Minera l)e Jutinicum, a Corporation, is Petitioner and Ray 
Lyman Wilbur, Secretary of the Interior, is Respondent, 
as the same remains upon the files and of record in said 
Court. I 

In testimony whereof I hereunto subscribe my i ame and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of July, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

i Clerk. 

i 

I 

Endorsed on cover: District of Columbia Supreme Court. 
X^o. 5766. Compania Minera de Jutinicum, a corporation, 
appellant, vs. Ray Lyman Wilbur, Secretary, &c. pourt of 
Appeals, District of Columbia. Filed Aug. 13,1932. Henry 
W. Hodges, Clerk. i 
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No. 5766 


COMPANIA MINERA DE JUTINICUM, 

A Corporation, Appellant, 

vs. 

RAY LYMAN WILBUR, 
Secretary, &c., Appellee. 

BRIEF FOR APPELLANT. 

I. Statement of the Case. 


This appeal is before the Court on a final judgment 
of the Supreme Court of the District of Columbiji, and 
involves the construction of certain clauses of tl 


called War Minerals Relief Act of March 2, 1919, 40 
Stat. 1272, par. 5, as amended by the Act of November 
23, 1921, 42 Stat. 322 [Comp. St. Am. Sup. 1923, par. 
3115 (14/15e)], and as amended by the Act of Febru¬ 
ary 13, 1929, 45 Stat. chapter 182, page 1166. 


le so- 
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II. Proceedings Below. 

The proceedings below were instituted by the appel¬ 
lant, a foreign corporation, composed of alien stock¬ 
holders, with its principal offices in Havana, Cuba, 
under Section 1 of the Act of February 13, 1929 (45 
Stat. chapter 182, page 1166), reading as follows: 

“Be it enacted by the Senate and House of 
Representatives of the United States of Amer¬ 
ica in Congress assembled , That any claimant 
who has heretofore filed with the Secretary of 
the Interior within the time and manner pro¬ 
vided by existing law a claim under said Acts 
generally known as the War Minerals Acts (40 
Stat., page 1272, and its amendments) may 
within one year from the date of the passage 
and approval hereof petition the Supreme Court 
of the District of Columbia to review the final 
decision of the Secretary of the Interior upon 
any question of law which has arisen or which 
may hereafter arise in the adjustment, liquida¬ 
tion, and payment of his claim under said Acts, 
but the decision of the Secretary of the Interior 
on all questions of fact shall be conclusive and 
not subject to review by any court.” 

The verified petition of the appellant, and the ex¬ 
hibits thereto, shows the following facts: 

1. Appellant duly filed a claim under Section 
5 of the War Minerals Relief Act (40 Stat. 
1272). 

2. Pursuant to the provisions of the said Act 
the said Secretary appointed three commission- 
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ers to investigate the claim of the appellant. 
On January 17, 1921, these commissioners made 
an award of $38,836.02 in favor of appellant, 
and recommended its payment (R. 5, 6, 7, 8 
and 9). 

3. On February 14, 1921, the then Secretary 
of the Interior notified appellant that iti claim 
was disallowed because in his opinion 


law 


‘The 

does not authorize compensation to a 

stock- 
of the 


foreign corporation composed of alien 
holders operating a property outside 
United States.” (R. 10 and 11.) 

4. On November 10, 1922, the acting Secre¬ 
tary of the Interior Department substantially 
informed the appellant to the same effect (R. 
11 and 12.) 

i 

j 

To this petition appellee filed a motion to 4ismiss 
on April 10, 1930 (R. 12), “ because it appears upon 
the face of the said petition that the petitioner is a 
corporation organized and existing under the laws of 
the Republic of Cuba, and that its stockholder^ were 
and are citizens of the Republic of Cuba, and that its 
properties are located in that country, and that, be¬ 
cause of the facts stated, the petitioner did noi come 
within the purview of the War Minerals Act of March 
2, 1919, and was not entitled to file and is not entitled 
to maintain a suit under the provisions of the act of 
February 13, 1929, pursuant to which this suit was 
brought.” (R. 12.) | 

On June 7, 1932, the Court below sustained appel¬ 
lee’s motion and dismissed appellant’s petition for 
review. (R. 13.) 
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From the last mentioned decree the present appeal 
was taken. (R. 13.) 

III. The Assignment of Errors. 

The assignments of error (R. 14), while four in 
number, involve the two following principal questions 
of law, and will be treated accordingly in the argu¬ 
ment : 

1. Is a foreign corporation, composed of alien 
stockholders, operating a property outside the 
limits of the United States, entitled to the bene¬ 
fits of the War Minerals Relief Act, and amend¬ 
ments thereto? 

2. If so, does the appellant’s petition state 
sufficient facts (the truth thereof being admitted 
by appellee’s motion to dismiss) to entitle ap¬ 
pellant to a review? 

IV. The Argument. 

1. Foreign Corporations Are Entitled to the Benefits 
of the War Minerals Relief Act. 

While this Court has on many occasions passed upon 
certain phases of the War Minerals Relief Act, the 
present appeal appears to be the first one involving 
the question whether a foreign corporation is entitled 
to the benefits of the Act to the same extent as a domes¬ 
tic corporation. 

By Section 5 of the Relief Act the Secretary is em¬ 
powered 

4 4 to adjust, liquidate and pay such net losses as 
have been suffered by ANY person, firm or cor- 
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poration ... by reason of producing cjr pre¬ 
paring to produce either manganese, chrome, 
pyrites or tungsten in compliance with (he re¬ 
quest or demand of the Department of the In¬ 
terior, the War Industries Board, the War Trade 
Board, the Shipping Board or the Emergency 
Fleet Corporation to supply the urgent needs 
of the Nation in the prosecution of the War.” 
(Caps supplied.) 

There is therefore nothing in the Act itself which 
makes any distinction between domestic and fbreign 
corporations. There are no exceptions provided for 
in the Act. The word “any” is all-embracing, and 
includes foreign and domestic corporations alike. 
There is nothing in the Act whatsoever, nor in the 
record, which would indicate that Congress intended 
to exclude foreign corporations. We must assume 
that when Congress said “any,” it meant ^any.” 
Had it intended to exclude Cuban corporations or 
individuals from the benefits of the Act, it would have 
made appropriate provision for such exclusiojn. It 
is a matter of common knowledge that during tlje late 
World War the Cuban Republic was particularly 
closely allied with the United States in the prosecu¬ 
tion of the same principles and purposes for which 
the United States fought, and there was at all times 
the closest cooperation between the governments of 
the two republics. The United States and Cuba de¬ 
clared war on Germany on April 6th and April 7th, 
1932, respectively, and each was a signatory jo the 
Versailles Treaty of March 8, 1920. 
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According to the record in this case, the Secretary 
of the Interior found, by and through his duly ap¬ 
pointed commissioners under the Act, 

“that appellant was visited in Cuba February 
18, 1918, by Messrs. Burch of the Bureau of 
Mines and Burchard of the Geological Survey, 
and this date has been taken as the date on 
which claimant was requested to produce man¬ 
ganese.” (Report of Commissioners Shafroth, 
Moore and Pomerov to the Secretarv of the 
Interior, R. 5.) 

This finding of fact by the Department of the 
Interior illustrates that the appellant here was not 
only requested to but did produce a certain quantity 
of manganese. We have therefore every reason to 
include this particular corporation rather than to 
exclude it from the benefits of the Act. 

There are many cases supporting the contention 
that the word “any” is all-inclusive and means “all.” 
We quote only a few of the numerous decisions 
available. 

In McMurray, ei al v. Brown, 91 U. S. 257, 
involving mechanics lien laws of the District of 
Columbia, it was held that the words “by virtue 
of any contract,” are sufficiently comprehensive 
to include special contracts as well as contracts 
which arise by implication. 

“Any” property under the Ky. St. 3187, 
relating to assessments, means “all property.” 
City of Covington v. Cincinnati, C. & R . Ry. Co., 
139 S. W. 854, 144 Ky. 646. 
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The phrase “the answer of any garnishee” 
was held to include all answers, and in whatever 
way an answer of a garnishee is obtained. Am. 
Surety Co. v. Bernstein, 105 S. W. 990, lOjL Tex. 
189. 

The word “any” suit was held to mean 
“every,” “each one of all” in Hopkins v. 
Sanders, 137 N. W. 709, 172 Mich. 227. 

“Any county” means “every county” fn the 
stale, according to decision in Garrison v. Per- ' 
kins, 74 S. E. 541, 137 Ga. 744. 

“Anv” issue in the case was held to mean 
“all” issues presented by the parties, in Ozias 
v. Haley, 125 S. W. 556, 141 Mo. App. 637. 

The words “any person” as used in Code 
N. C., par. 210, were held broad enough to in¬ 
clude anv litigant whatever in Christian v. 
Atlantic & N. C. R. Co., 136 N. C. 321. 

So in Sutton v. State, 50 S. E. 60, 122 Ga. 
“any person,” as used in a penal statute, was 
construed to mean “any man, woman, or child 
of any age.” 

In Logan v. Small, 43 Mo. 254, the Court said, 
in construing a statute allowing the transfer of 
“any” causes from the Circuit to the Common 
Pleas Court: “It seems to have been the pur¬ 
pose of the act, in this particular part of it, to 
provide the means of trying causes. . . . The 
term ‘any cause’ contained in the 13th section, 
is broad enough, at least, to embrace any civil 
cause . . . and such construction of it is in 
accordance with the apparent intent oi; the 
enactment.” 
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The War Minerals Relief Act, and the amendments 
thereto, is a remedial statute and was intended to 
ameliorate the financial situation of producers of 
minerals who had contracts with the Government and 
by reason of the Armistice were compelled to cancel 
their activities, and found themselves confronted with 
enormous capital investments and economic prostra¬ 
tion. This Court in Work v. U. S. ex rel. Chestatee 
Pyrites & Chemical Corp., 54 App. D. C. 380, 383, said 
' the following in regard to the construction of the War 
Minerals Relief Act: 

“The statute is remedial, and should be con¬ 
strued liberally, in order to carry out the pur¬ 
poses of its enactment.” 

To the same effect is U. S. ex rel. Givens v. Work, 56 
App. D. C. 330: 

“The act of 1887 is a remedial one, and should 
be so construed as to completely carry out the 
beneficial end sought to be accomplished and 
to prevent a failure of the remedy. It should 
consequently, under the general rule of inter¬ 
pretation be liberally construed.” 

Statutes of this kind are always liberally construed 
to carry their purposes into effect and effectuate the 
intention of the legislators. 

In Dougherty et al. v. U. S. ex rel Roberts , 58 App. 
D. C. 308, this Court had before it construction of an 
act granting pensions to all persons within a certain 
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class, and the Court laid down the following rule of 
interpretation: 

“The declared purpose of the act of 1923 was 
to ‘equalize pensions of retired policemen and 
firemen of the District of Columbia.’ That this 
declared purpose is entitled to weight in the 
interpretation of the statute is too pjain to 
require citation of authority. The history of 
the legislation leading up to the enactment of 
this statute plainly discloses the conditions that 
gave rise to the act.” 

The Act of Congress approved February 13, 1929, 
giving the Supreme Court and the Court of Appeals 
of the District of Columbia jurisdiction of these cases 
is entitled “An Act To amend an Act entitled ‘An Act 
to provide relief in cases of contracts connected with 
the prosecution of the war, and for other purposes.’ ” 
If the declared purpose of the Act is to give relief to 
any person, firm or corporation, it is unreasonable to 
exclude a particular class of corporations froiju that 
very relief which Congress intended to give. 

In the case of Orenstein et at. v. Koppel Co., 59 App. 
D. C. 221, this Court brushed aside a technical inter¬ 
pretation of an amendment to the Trading with the 
Enemy Act, allowing attachment before judgment in 
certain cases, and said: 

“The statute is remedial, and is entitled to 
liberal construction.” 

The Supreme Court of the United States in Work, 
Secretary of the Interior v. U. S. ex rel. Rives, 267 
U. S. 175, said: 
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“The Dent Act (War Minerals Relief Act) 
was passed by Congress in an effort to do jus¬ 
tice and equity to the many persons who could 
not obtain from the Government compensation 
for supplies or services furnished or losses 
incurred in helping the Government during the 
war, because of a lack of enforceable contracts 
or equities. . . . By section 5, provision was 
made, i not to pay for supplies or services ren¬ 
dered directly to the Government, but tn relieve 
a class of persons who were invited bjj the Gov¬ 
ernment to invest money in the production and 
preparing for the production of certain metals 
or materials difficult to obtain , and needed for 
the war , and who had thereupon incurred ex¬ 
pense therein and had suffered losses because 
of the coining of the armistice and the con¬ 
sequent destruction of the market for such 
metals/’ (Italics supplied.) 

According to our investigation, no court has ever 
held that a foreign corporation is excluded from the 
benefits of the War Minerals Relief Act, and we re¬ 
spectfully submit that the action of the Secretary of 
the Interior, in thus excluding the appellant, is arbi¬ 
trary and unwarranted. He has read a provision into 
the statute which does not exist and which Congress 
had no intention of inserting. 

The appellant corporation clearly is entitled to the 
benefits of the Act. 

2. The Original Petition for Review States a Good 

Cause of Action. 

The lower Court erred when it held in its memoran- 
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dum of June 3rd, on which the decree of June 7th is 
based (R. 13), that “there are not sufficient allegations 
of fact in the bill to bring the claim within the provi¬ 
sions of the Act under any circumstances.” Tlje Act 
of February 13, 1929, partly quoted on page 2 of this 
brief, simply requires “That any claimant . . . may 
. . . petition the Supreme Court of the District of 
Columbia to review the final decision of the Secretary 
of the Interior upon any questions of law.” The peti¬ 
tion filed by appellant in the Court below presents two 
principal questions of law. The first of these concerns 
the rights of foreign corporations to participate in 
the benefits of the Act and has already been dismissed. 

The second question of law presented to the lower 
Court is contained on page 3 of the record, under para¬ 
graphs 5 and G of the petition for review. It is n early 
stated in the petition that there was no substantial 
evidence from which the appellee could find that the 
activities of the appellant had not been stimulated by 
the proper agencies of the Government, and that the 
losses of the appellant were due to breach of contract. 
We have in the record affirmative and positive evi¬ 
dence that the appellant was visited in Cuba by Messrs. 
Burch and Burchard of the Bureau of Mines and Geo¬ 
logical Survey, who requested claimant to produce 
manganese (finding of Commissioners Shafroth, Moore 
and Pomeroy, R. 5). After a detailed statement of 
account and discussion of the principles involved, 
these commissioners found in favor of the appellant 
in the sum of $38,836.02 and recommended its payment 
by the appellee (R. 9). Now, that is the only evidence 
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in the record in regard to stimulation and losses 
sustained. Nowhere is there evidence of anv kind 
that the appellant was not stimulated to produce man¬ 
ganese and that it did not sustain the loss in question. 
The appellant set forth all facts in its petition in the 
lower Court. Moreover, the Justice below does not 
set out in his memorandum of June 3, 1932 (R. 13), 
in what respect the allegations of fact in the petition 
are insufficient. He simply states that there are not 
sufficient allegations of fact. We respectfully contend 
that the petition states all the necessary facts and 
nothing further could be added, because there are no 
further material facts. It was therefore manifest 
error for the lower Court to say that “ there are not 
sufficient allegations of fact.” 

The foregoing proposition is fortified by the funda 
mental rule that a motion to dismiss admits the aver¬ 
ments of the bill of complaint. 

In West, Secretary of Interior, et at. v. Lyders, 59 
App. D. C. 122, this Court says: 

4 ‘Plaintiff in his bill sets forth in detail the 
steps taken by him . . . and avers that ‘in 
every way plaintiff complied with the existing 
rules and regulations of the General Land Office 
and the Department of the Interior in respect 
of such selection.’ These facts are ice'll pleaded, 
and their truth is admitted by the motion to 
dismiss.” (Italics supplied.) 

The original petition in the present case has this 
statement of fact: 
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“It (appellant) files this petition as the cor¬ 
porate person heretofore and now recognized 
by the Secretary of the Interior of the United 
States of America as entitled to make and pros¬ 
ecute under the fifth section of the act of Con¬ 
gress of March 2, 1919 (40 Stat., 1274), ^nd the 
acts amendatorv thereof, a certain claim known 
and designated on the records of the I^epart- 
ment of the Interior as War Minerals (Relief 
Act Claim Xo. 930/ ’ (R. 2.) 


The appellee’s motion to dismiss therefore zkdmits 
that the appellant is entitled to make and projsecute 
its claim. 

In the case of Prevost vs. Rudolph, (S. C. D. C.) 54 
W. L. R. 245, the late Mr. Justice Siddons correctly 
states the law as follows: 

“The motions (to dismiss) of course 'admit 
all facts well pleaded in the bill of complaint.” 

Furthermore, we respectfully submit that therp was 
no basis for the consideration by the Court of any 
matter not raised bv the motion to dismiss. That mo- 
tion (R. 12) presents to the Court one single question, 
namely: Is a foreign corporation entitled to the bene¬ 
fits of the Act? In its memorandum the lower Qourt, 
among other things, adopted the alleged findings of 
the Secretary and states as follows: 


“The Secretary also decided that stimulation 
as required by the Act had not been established 
by the claimant, and further that the losses for 
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which the petitioner sought reimbursement were 
clue to breach of contract or the claimant’s fail¬ 
ure to avail itself of the remedy against loss 
under such contract.” (R. 13.) 

There had been no contention made in the lower 
Court that proper stimulation had not been established 
and that the loss of the claimant was not due to such 
stimulation. Since, however, it might be anticipated 
that such a contention may be made in this Court, we 
will discuss that phase of the Court’s memorandum 
here. 

Going back to the record, we find that the appellant 
properly filed a claim sometime after March 2, 1919; 
that on January 17, 1921, the commissioners appointed 
by the Secretary made a finding of fact and a recom¬ 
mendation of payment to the plaintitf of $38,836.02 
(R. 9). On February 14th of the same year the appel¬ 
lant was notified by the appellee that its claim was 
rejected because of its foreign citizenship (R. 10). 
No other reason for rejection is stated. Although the 
above notification of rejection states that “I shall 
defer final action for a period of twenty days after 
your receipt hereof” (R. 11), yet the record shows 
that no action was taken by the Department until 
nearly two years later, November 10, 1922, when the 
Department again wrote the appellant, again rejecting 
its claim because of its foreign citizenship, and adding 
for the first time the following statements: 

“Stimulation as required by the Act has not 
been established. 
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“The record shows that claimant’s losses 
were due to a breach of contract, or the claim¬ 
ant's failure to avail themselves of the remedy 
against loss which thev had under the contract.” 
(R. 11.) ‘ | 

There is absolutely nothing in the record upon which 
the last two conclusions can be based. Indee4 the 
record shows the very opposite, namely, that slimu- 
lation was found by the commissioners to have been 
established and that appellant was entitled to an 
award of $38,836.02. The findings of fact and report 
of these commissioners have never been revoked or 
questioned by the Department and as far as the rdcord 
shows the same are final and conclusive. Nor does 
the record disclose any hearing before the Department 
or elsewhere. The statement by the acting Secretary 
of the Interior of November 10, 1922, that “stinLula- 
tion has not been established” and that the appellant’s 
losses were due to a breach of contract, is therefore 
totally unsupported by any facts or evidence. It( ap¬ 
pears to be a mere afterthought on the part olj the 
Department. Certainly no contention was origiilally 
made by the Department to this effect. Nor can 
it be said that the Department has exercised its dis¬ 
cretion in coming to the conclusion that stimulation 
has not been established because there was nothing 
before it to exercise its discretion upon except the 
favorable report of the three commissioners. 

If the appellee relies upon the defense that no stim¬ 
ulation has been established and that the losses were 
due to a breach of contract, as above quoted, we find 
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a complete answer to such a contention in the recent 
case of Work Secretary of the Interior v. U. S. ex rel. 
Rives, 54 App. D. C. 84. This Court there held in sub¬ 
stance that the action of the Secretary was reviewable, 
but the Supreme Court of the United States in Work 
v. Rives, 267 U. S. 175, reversed the action of this 
Court and held that under the original Act the judg¬ 
ments of the Secretary were not reviewable under any 
circumstances. Since that decision was handed down, 
(1925) Congress, by the Act of February 13, 1929, has 
expressly authorized the Supreme Court of the Dis¬ 
trict of Columbia, and this Court, to review the final 
decision of the Secretary upon any question of law, 
so that now, by reason of the subsequent act of Con¬ 
gress, the Rives decision of this Court of 1924 again 
becomes the latest and final law on the subject. In 
that case the Secretary of the Interior contended that 
the Courts have no power to disturb his discretionary 
judgments, but this Court distinguishes between a case 
where the Secretary has properly before him a certain 
matter and he exercises his discretion as to questions 
of fact, and another case where he refuses to act be¬ 
cause he takes the position that the claimant is not 
entitled to the benefits of the statute or has not filed 
his claim in accordance with its provisions. 

We quote from the decision as follows: 

“What we have said meets another conten¬ 
tion made by the Secretary, viz. that in render¬ 
ing his decision construing the statute he was 
exercising his judgment, and that, as there is 
some basis for that judgment in the statute, the 
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courts have no power to control his action. 
While this doctrine is sound where the Secre¬ 
tary takes jurisdiction and then exerts his judg¬ 
ment over the matter to which the jurisdiction 
extends, it does not apply where he refuses to 
act on the assumption that he has no powder or 
jurisdiction over the subject-matter.” 

I 

The case at bar involves the principles above ^ited. 
The Secretary places an erroneous construction upon 
the Act by excluding appellant from its benefits and 
holding that stimulation “as required by the Act” has 
not been established. These are questions of la\vf and 
should have been reviewed bv the Court below. 

V. Conclusion. 

For the foregoing reasons, we respectfully submit 
that the judgment of the lower court should be reversed 
and the cause remanded. 

Respectfully submitted, 

GODFREY L. HUNTER, 
STANLEY PHILLIPS SMITH] 
Attorneys for Appellant. 

Washington, D. C. 

November 1, 1932 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1932 
No. 5766 

Compaxia Minera de Jutinicum, a Corporation, 

APPELLANT 

V. 

Ray Lyman Wilbur, Secretary of the Interior, 

7 I ' 

APPELLEE 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

On February 11, 1930, Compania Miner ^ de 
Jutinicum, hereinafter called the appellant, filed a 
petition in the lower court, Equity No. 5(^982, 
against Eay Lyman Wilbur, Secretary of the In¬ 
terior, hereinafter called the aiipellee, w 
sought a review of the appellee’s decision rej 
its War Minerals Claim No. 930, filed under 
5 of the act of March 2, 1919. The petition 
filed pursuant to the act of Congress of 

13, 1929. So much of these acts as is 

(i) 





an understanding of the case is copied in the 
appendix to this brief. 

Attached to this ]Detition was a copy of a recoin- 
mendation of the War Minerals Relief Commis- 

* * ' . i » * j 

sion dated January 17, 1921, addressed to the 
Secretary of the Interior, with respect to the peti¬ 
tioner's War Minerals claim; a copy of a decision 
by the then Secretary of the Interior dated Feb¬ 
ruary 14, 1921, holding that the claim should be 
rejected; and a copy of the final decision of the 
Acting Secretary of the Interior dated November 
10,1922, finally rejecting the claim and stating that 
no award would be made. (R. 5, 10, 11.) These 
papers Were designated in the petition as Exhibits 
A, B, and C, respectively, and the appellant asked 
that thev be read and considered as a constituent 
part of it. (R. 2.) 

On April 10, 1930, the appellee filed a motion to 
dismiss the petition. The motion was based upon 
the statement that it appeared upon the face of the 
petition that the appellant was a corporation or¬ 
ganized and existing under the laws of the Republic 
of Cuba, that its stockholders were citizens of the 
Republic of Cuba, and that its properties were lo¬ 
cated in that country; and upon the contention that 
the appellant was not entitled to file or maintain a 
suit under the provisions of the act of February 
13,1929. (R. 12.) 

The court below sustained the appellee's con¬ 
tention in a memorandum dated June 3, 1932, and 
dismissed the appellant’s petition in a decree dated 
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June 7, 1932. (R. 13.) The appellant thereupon 

appealed to this court. (R. 13.) The appellant’s 
contentions are stated in four assignments of 
error (R. 14), which are reduced to two questions 
of law in its brief. ■ 

The reasons announced by the trial court for its 
decree are found in the memorandum dated Ju}ie 3, 
1932 (R, 13), and they will constitute the basis of 
appellee's argument, and will be discussed in the 
order in which they were given. 

ARGUMENT 

I 

Section 5 of the War Minerals Act of March 2, 1919i did 
not contemplate the adjustment and liquidation of 
claims of foreign corporations whose stockholders were 
not citizens of the United States 

Section 5 of the act of March 2, 1919, provided 
for the payment of only such losses as had been 
sustained in producing or preparing to produce 
manganese, chrome, pyrites, or tungsten, in com¬ 
pliance with a request or demand of the Secretary 
of the Interior, and of certain other designated 
agencies of the United States, to supply the urgent 
needs of the Nation in the prosecution of the yar. 
(See appendix.) 

The language used in that section of the act indi¬ 
cated that Congress had in mind only losses which 
had been sustained bv citizens of the United States. 
It provided that losses, in order to be compensable 
under its terms, must have been sustained throhgh 
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compliance with a request or demand of the De¬ 
partment of the Interior, or certain other desig¬ 
nated agencies of the United States. Awards 
which were to be made on account of those losses 
were limited to awards for expenditures made or 
obligations incurred for or upon property which 
contained manganese, chrome, pyrites, or tungsten 
in sufficient quantities to be of commercial impor¬ 
tance. Profits of everv kind were to be excluded 
from the awards made to a claimant. Payment of 
a claim under the act was no bar to the right of 
the United States to recover any money so paid, 
in case the Government had been defrauded, and 
this right of recovery extended to the executors, 
administrators, heirs, and assigns of any claimant. 
In making awards, the salvage value of machinery 
and appliances purchased for use in a claimant’s 
mining operations were to be charged to it. 

Certainly neither the Department of the Interior, 
nor any of the other agencies designated in the act, 
had power to demand that a citizen of a foreign 
country produce ore from a mine located in that 
country, nor could it make any effective request 
to that end. Whether land located in a foreign 
country contained ore in commercial quantities; 
whether the books and records of a corporation 
doing business in a foreign country showed a profit 
of anv kind; and what was the salvage value of the 

v 7 C' 

machinery and appliances purchased and used in 

a foreign country, all were questions which could 

not be determined bv the Secretary of the Interior 

• % 
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with accuracy, and which could not be determined 
at all except through labor and expense. 

The provision for recovery by the United States 
from a fraudulent claimant, or from his execijtors, 
administrators, heirs and assigns, of the njoney 
paid to him, necessarily was abortive in the case of 
an alien claimant who was beyond the jurisdiction 
of the American courts. 

These considerations all tend to show that losses 
sustained bv citizens of the United States werb the 
only ones which Congress intended to repay. 

If the act of March 2, 1919, is read as a wjhole, 
it becomes still more-apparent that Congress was 
legislating only with respect to its own citizens. 
The first section of that act, with reference tb in¬ 
formal contracts, employs many of the expressions 
which are used in section 5, and indicates a confmon 
purpose on the part of Congress. Section 1 makes 
provisions for the attendance of witnesses, the pro¬ 
duction of books and documents, and the immunity 
of witnesses from criminal prosecution. These 
provisions only could be effective when applied to 
citizens of the United States. Section 2 of the act, 
without any qualification whatever, gives plenary 
jurisdiction to the Court of Claims to entertain a 
petition by any individual, firm, company, or cor¬ 
poration referred to in section 1 of the act. Thus 
showing clearly that the individuals and corpora¬ 
tions referred to must have been citizens of the 
United States, and that the partnerships must nave 
been composed of citizens of the United Statep, as- 
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fhe citizens of a foreign country had no inherent 
and unqualified right to sue in the Court of Claims. 
(See Judicial Code, Section 155; U. S. Code, Title 
28, Section 261.) 

Section 3 of the act has special reference to citi¬ 
zens of foreign countries, and it makes provision 
for the adjustment of obligations to foreign citi¬ 
zens incurred for supplies or materials furnished 
to the American Expeditionary Forces; and it pro¬ 
vides that “the other provisions of this act shall 
not be applicable to such adjustment.” This is an 
additional reason for concluding that the other sec¬ 
tions of the act did not apply to foreign citizens. 

Furthermore, the Supreme Court of the United 
States in its decision in the case of Work v. United 
Stateft ex reh It ires (267 U. S. 175), said that the 
awards provided for in the act of March 2, 1919, 
were gratuities. These gratuities were payable 
from the public money of the United States. It 
would certainly be an unusual thing for Congress to 
appropriate the public money of its citizens to pay 
a gratuity to a citizen of a foreign country on ac- 

i c • 

count of losses sustained bv it through a business 
venture entered into for profit, as in the instant 
case. 

It also must be remembered that during the eight 
years which elapsed between the Secretary’s de- 
cision of February 14, 1921, in this case, and the 
passage of the act of February 13, 1929, Congress 
was aware of the fact that the Secretary of the 
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Interior had construed section 5 of the act of March: 

i 

2,1919, as excluding claims by foreign citizen^ and 

corporations, and that Congress never expressed 

any dissent from the Secretary’s ruling. 

When the facts stated above are taken together, 

thev necessarilv lead to the conclusion that the trial 
* %/ 

court was right in finding that the 1919 act did not 
contemplate the adjustment and liquidation of 
claims of foreign corporations whose stockholders 
were not citizens of the United States, and in| dis¬ 
missing the appellant’s petition accordingly. 

II 

The Secretary of the Interior decided that stimulation as 
required by the War Minerals Act had not been estab¬ 
lished by the appellant 

I 

The Secretary of the Interior said in his decision 
of November 10, 1922, in which he finally rejected 
the appellant's War Minerals claim (R. 11) : 

Stimulation as required by the Act has 
not been established in this case. 

The appellant in paragraph 5 of its petition 
(R. 3), contended that this ruling by the Secretary 
involved an error of law, because it had been shown 
that certain employees of the Geological Survey 
and the Bureau of Mines had urged the appellant 
to increase its production of manganese. 

The recommendation of the War Minerals Re|ief 
Commission to the Secretary of the Interior, dated 
January 17, 1921, a copy of which is attached! to> 

147940—32 - 2 
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the petition in this case as Exhibit 44 A,” contained 
the following statement: 

Claimant was visited in Cuba February 
18, 1918, by Messrs. Albert Burch of the 
Bureau of Mines and E. F. Burchard of the 
Geological Survey, and this date has been 
taken as the date on which claimant was 
requested to produce manganese. 

Tliis statement, no doubt, was a correct recital 

of fact; but it established nothing more than that 

the War Minerals Relief Commission considered 

this visit bv Messrs. Burch and Burchard as tanta- 
%/ 

mount to a request or demand of the Department 
of the Interior that the appellant produce manga¬ 
nese to supply the urgent needs of the Nation in 
the prosecution of the war. 

The War Minerals Relief Commission, however, 
merelv was an advisory bodv created by the Sec- 
retary of the Interior to aid him in the adjustment 
and liquidation of War Minerals claims, and it 
possessed no inherent powers of its own, and it 
had no status other than that conferred upon it 
bv the Secretary. 

Whether Messrs. Burch and Burchard actually 
were agents of the Department of the Interior hav¬ 
ing authority to act in its behalf in demanding or 
requesting the production of manganese; whether 
such authority, if it existed, extended to requests 
or demands made by them beyond the jurisdiction 
of the United States; and whether the statements 
made by them to the appellant at the time of their 
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visit in February, 1918, amounted to an actual re¬ 
quest or demand to produce manganese, all were 
questions of fact to be considered and determined 


by the Secretary of the Interior. The Secretary, in 
his decision of November 10, 1922, did not discuss 
these questions in detail, but merely stated hi$ ulti¬ 
mate finding of fact that stimulation, as required 
by the War Minerals act, had not been established.. 
This was all that the Secretary was required to do. 

The trial court, accordingly, made no attempt to 
review the Secretary’s decision of fact with re¬ 
spect to stimulation, but treated it as conclusive,, 
and entered judgment dismissing the appellant’s 
petition. This clearly was right. 

In 

The losses for which the appellant sought reimbursement 
were due to breach of contract, or to the appellant’s 
failure to avail itself of the remedy against loss ^hich 
it had under the contract 


What has been said with respect to stimulajtion 
also applies with even greater force to the Secre¬ 
tary’s finding that: 

The record shows that claimant’s losses 
were due to a breach of contract, or the 
claimant’s failure to avail themselves of the 
remedy against loss which they had under 
the contract. 

This finding of fact by the Secretary is contained 
in his final decision of November 10, 1922, whicjh is 
made a part of the petition in this case as Exhibit 
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“C” (R. 2.11), and is repeated in the judgment of 
the trial court (R. 13). 

It is a familiar principle of law that the allega¬ 
tions of a petition are controlled by the statements 
of fact contained in its exhibits. This principle 
was recognized bv this court in its decision in the 
case of Wilbur v. Minidoka Irrigation District (60 
App. D. C. 205). 

It appears, therefore, from a statement made 

bv the Secretary of the Interior in the course of 
%/ •/ 

his official duty, that the record of the appellant’s 
War Minerals claim showed as a matter of fact 
that the losses for which the claim was made ac¬ 
tually were due either to a breach of contract, or to 

the claimant's failure to avail itself of a remedy 

* 

against loss which it had under the contract, and 
that they were not the result of its mining 
operations. 

The War Minerals act of March 2, 1919, limited 
awards under its terms to losses sustained in pro¬ 
ducing or in preparing to produce certain min¬ 
erals. This court has held, in effect, that the pro¬ 
duction referred to in the act meant production 
through mining. 

Grimora Manganese Corporation v. Wil¬ 
bur (60 App. I). C. 55) ; 

Marshall v. Wilbur (60 App. D. C. 59). 

The act of February 13, 1929, as already stated, 
makes the decision of the Secretary of the Interior 
on all questions of fact conclusive. In this in- 



11 

stance the Secretary has found as a matter of fact 
that the losses claimed by the appellant were com¬ 
mercial losses arising out of a breach of contract, 
and that they were not losses sustained through 
mining. This finding by the Secretary was brought 
to the attention of the trial court by the appellant 
itself, in its Exhibit “C.” Accordingly, tie ap¬ 
pellant's petition failed to state a cause of action 
under the act of February 13, 1929, and whs dis- 

missed bv the court for that reason. 

* 

IV 

The appellant’s brief 

The statements made in the appellant’s br)ief in¬ 
dicate a misunderstanding of several of the matters 
which this suit involves. 

1. At pages 2 and 3 of its brief the appellant says 
that the Secretary of the Interior appointed three 
commissioners to investigate its claim, and that 
these commissioners made an award of $38,^36.02 
in its favor. The commissioners referred to con¬ 
stituted the War Minerals Relief Commission 
which investigated all claims filed under the act of 
March 2, 1919. These commissioners made no 
award in the appellant’s favor, as they had no 
power to make awards. That power was vesjed in 
the Secretary of the Interior alone. What the 
commissioners did merely was to recommend, that 
an award of $38,836.02 be made. (R. 9.) 



This misunderstanding with respect to the 
functions of the commissioners also is evidenced by 
a statement at page 15 of the brief, where it is said: 

The findings of fact and report of these 
commissioners have never been revoked or 
questioned by the Department and as far as 
the record shows the same are final and 
conclusive. 

As just stated, the findings of fact and report of 
the commissioners was nothing more than a recom¬ 
mendation submitted for the consideration of the 
Secretary, and it was final and conclusive against 
no one. The Secretary was at liberty to adopt or 
disregard the Commissioner’s recommendation as 

he saw fit, In this instance the Secretary did not 

«/ 

agree with the commissioners, and their recom- 
mendation accordingly was without force or effect. 

2. The appellee’s motion to dismiss in this case 
stated but one ground for dismissal; to wit, that 
the appellant was a corporation organized and ex¬ 
isting under the laws of the Republic of Cuba, 
whose stockholders all were citizens of Cuba, and 
whose properties were located in that country, and 
that it, therefore, did not come within the purview 
of the War Minerals act of March 2,1919. (R. 12.) 
In the memorandum filed in this case, the trial jus¬ 
tice mentioned three other grounds for sustaining 
the motion in addition to that specifically stated 
by the appellee. (R. 13.) The judgment of the 
court, however, was that the motion to dismiss be 
sustained and that the appellee’s petition in this 
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case “be and the same hereby is dismissed.” 
(R. 13.) j 

At page 13 of its brief the appellant contends that 
no question was open for the consideration of the 
trial court except the one question which was raised 
in the motion to dismiss. The contention is based 
upon the appellant’s third assignment of prror. 
(R. 14.) I 

This contention apparently overlooks thq fact 
that the appeal in this case was from the judgment 
of the court dismissing the appellant’s petition, and 
not from the memorandum which gave the court’s 
reasons for the judgment. While it may be true 
that a party who has filed a motion to dismis^ has 
no right without leave of court to insist upon joints 
other than those specifically stated in his mdtion, 
the trial court is under no such restriction. The 
duty of that court is to do substantial justicel and 
if from an inspection of the record the trial judge 
finds grounds for sustaining the motion to dismiss 
in addition to those urged in the motion itself, coun¬ 
sel knows of no rule of law which forbids him 
to give them consideration, or which bars such 
grounds from the consideration of this court ^vhen 
they are brought to its attention in the memo¬ 
randum of the trial justice. If the judgment ap¬ 
pealed from is found to be right, it should be 
affirmed, irrespective of the reasons which the 
appellee may have urged in the court below, oir the 
reasons upon which that court may have basei its 
judgment. 
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CONCLUSION 

The appellee respectfully submits that all the 
reasons given by the trial court in support of its 
judgment in this case, and which are stated in its 
memorandum, are open to consideration by this 
court, and that they each and all show that the 
judgment appealed from was right, and that it 
should be affirmed. 

E. C. Finney, 

Solicitor, Interior Department. 

O. H. Graves, 

Assistant to the Solicitor. 
i Victor H. Wallace, 

Attorney. 



APPENDIX 

STATUTES INVOLVED 

Act of March 2,1919, known as the War Minerals 
Relief Act, c. 94, 40 Stat. 1272, 1274: j 

Sec. 5. That the Secretary of the Inferior 
be, and he hereby is, authorized to adjust, 
liquidate, and pay such net losses as have 
been suffered by any person, firm, or cor¬ 
poration, by reason of producing or prepar¬ 
ing to produce, either manganese, chrome, 
pyrites, or tungsten in compliance with the 
request or demand of the Department d>f the 
Interior, the War Industries Board, the War 
Trade Board, the Shipping Board, olr the 
Emergency Fleet Corporation to supply the 
urgent needs of the Nation in the prosecu¬ 
tion of the war; said minerals being enumer- 
ated in the Act of Congress approved Octo¬ 
ber fifth, nineteen hundred and eighteen, 
entitled “An Act to provide further fo|r the 
national security and defense by encourag¬ 
ing the production, conserving the supply, 
and controlling the distribution of “hose 
ores, metals, and minerals which have for¬ 
merly been largely imported, or of which 
there is or may be an inadequate supply/’ 
The said Secretary shall make sucb| ad¬ 
justments and payments in each case as he 
shall determine to be just and equitable; 
that the decision of said Secretary shall be 
conclusive and final, subject to the liipita- 
tion hereinafter provided; that all payments 
and expenses incurred by said Secretary, in¬ 
cluding personal services, traveling and sub¬ 
sistence expenses, supplies, postage, printing, 

(15) 
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and all other expenses incident to the proper 
prosecution of this work, both in the District 
of Columbia and elsewhere, as the Secretary 
of the Interior may deem essential and prop¬ 
er, shall be paid from the funds appropriated 
by the said Act of October fifth, nineteen 
hundred and eighteen, and that said funds 
and appropriations shall continue to be avail¬ 
able for said purpose until such time as the 
said Secretary shall have fully exercised the 
authority herein granted and performed and 
completed the duties hereby provided and 
imposed: Provided, however, That the pay¬ 
ments and disbursements made under the 
provisions of this section for and in connec¬ 
tion with the payments and settlements of 
the claims herein described, and the said ex¬ 
penses of administration shall in no event 
exceed the sum of $8,500,000: And provided 
further, That said Secretary shall consider, 
approve, and dispose of only such claims as 
shall be made hereunder and filed with the 
Department of the Interior within three 
months from and after the approval of this 
Act: And provided further, That no claim 
shall be allowed or paid by said Secretary 
unless it shall appear to the satisfaction of 
the said Secretary that the expenditures so 
made or obligations so incurred bv the claim- 
ant were made in good faith for or upon 
property which contained either manganese, 
chrome, pyrites, or tungsten in sufficient 
quantities to be of commercial importance: 
And provided further, That no claims shall 
be paid unless it shall appear to the satisfac¬ 
tion of said Secretary that moneys were in¬ 
vested or obligations were incurred subse¬ 
quent to April sixth, nineteen hundred and 
seventeen, and prior to November twelfth, 
nineteen hundred and eighteen, in a legiti¬ 
mate attempt to produce either manganese, 
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chrome, pyrites, or tungsten for the needs 
of the Nation for the prosecution of the war, 
and that no profits of any kind shall be in¬ 
cluded in the allowance of any of said claims, 
and that no investment for merely specula¬ 
tive purposes shall be recognized in an^ man¬ 
ner by said Secretary: And provided further, 
That the settlement of any claim arising un¬ 
der the provisions of this section shall not 
bar the United States Government, through 
any of its duly authorized agencies, or any 
committee of Congress hereafter duly ap¬ 
pointed, from the right of review of such set¬ 
tlement, nor tlie right to recover any money 
paid by the Government to any party ynder 
and bv virtue of the provisions of thi^ sec¬ 
tion, if the Government has been defrauded, 
and the right of recovery in all such cases 
shall extend to the executors, administrators, 
heirs, and assigns of any party. 

That a report of all operations under this 
section, including receipts and disburse¬ 
ments, shall be made to Congress on or be¬ 
fore the first Monday in December of each 

vear. 

•/ 

That nothing in this section shall be con¬ 
strued to confer jurisdiction upon any <j?ourt 
to entertain a suit against the United States: 
Provided further, That in determining the 
net losses of any claimant the Secretary of 
the Interior shall, among other things, take 
into consideration and charge to the claim¬ 
ant, the then market value of any ores or 
minerals on hand belonging to the claimant, 
and also the salvage or usable value of any 
machinery or other appliances which may 
be claimed was purchased to equip said inine 
for the purpose of complying with tlnfe re¬ 
quest or demand of the agencies of the Gov¬ 
ernment above mentioned in the manner 
aforesaid. 
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Act of February 13, 1929, c. 182, 45 Stat. 1166: 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That any 
claimant who has heretofore filed with the 
Secretary of the Interior within the time 
and manner provided by existing law a claim 
under said Acts generally known as the War 
Minerals Acts (Fortieth Statutes, page 1272, 
and its amendments) may within one .year 
from the date of the passage and approval 
hereof petition the Supreme Court of the 
District of Columbia to review the final de¬ 
cision of the Secretary of the Interior upon 
any question of law which has arisen or 
which may hereafter arise in the adjustment, 
liquidation, and payment of his claim under 
said Acts, but the decision of the Secretary 
of the Interior on all questions of fact shall 
be conclusive and not subject to review by 
any court. 

Sec. 2. In any proceeding brought under 
the provisions of section 1 of this Act the 
Secretary of the Interior shall be desig- 
nated as the defendant or respondent, and 
upon the filing of the petition the cause shall 
follow the usual procedure, subject to such 
rules or orders as the court may make with 
respect thereto. 

Sec. 3. Jurisdiction is hereby conferred 
upon the Supreme Court of the District of 
Columbia, as a district court of the United 
States, to hear and determine all such suits 
and enter all orders, judgments, and decrees 
therein, subject to the usual right of appeal 
by either party to the Court of Appeals of 
■the District of Columbia, whose final judg¬ 
ment may be reviewed by the Supreme Court 
of the United States by petition for certio¬ 
rari or by appeal as provided by law and the 
rules of the court. 
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Sec. 4. Upon the final disposition (}f such 
proceeding, the clerk of the Supreme Court 
of the District of Columbia shall without 
delay certify to the Secretary of the Interior 
the final judgment or decree rendered there¬ 
in, whereupon the Secretary of the Interior 
shall proceed with the final adjustment of 
said claim in accordance with the law as 
construed by the court in such judgment or 
decree. 






